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1. NecuicENCE—when not deemed to exist, Where a well is dug upon the
land of another, without the knowledge or consent of the owner, and an animal
falls into it and is killed, the owner of the land cannot be held to respond in
damages on the ground of negligence.

2. So, where a well is dug upon the right of way of a railroad company,
without their knowledge and consent, and a mule falls into it and is killed, the
company cannot be held liable on the ground of negligence. in not covering or
securing such well. A The act requiring railroad companies to fence their roads,
is only designed to protect the traveling community from accidents, occasioned
by stock getting upon the road, and also to prevent damage to such stock, from
their liability to be run over and killed, and is not intended to extend their
liability to the case named.
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This was an action on the case, brought by Peter Carraher,
in the Alexander Circuit Court, against the Tllinois Central
Railroad Company. The grounds of recovery are, that the
company knowingly permitted a well to remain uncovered on
their right of way, and that appellee rode his mule into it,
whereby the mule was killed, and he sustained loss and dam-
age thereby. The evidence shows that appellee did ride his
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mule into such a well, situated about fifty feet from the track
of the road, and that it was killed. The evidence does not
seem to establish the fact that the well was on the right of
way of appellants, or that their agents knew of its existence.

On the trial below, appellants asked the court to instruct
the jury, that, “if a well dug on the ground owned by defen-
dant, by third parties, without its knowledge or consent, and
said well remained uncovered without the knowledge of
defendant, the defendant is not guilty.” We are at 4 loss to
perceive why this instruction was refused. If, as the instruc-
tion states, the well was dug by third parties, without the-
knowledge or consent of the company, and it remained
uncovered, without their knowing of its existence, we are at a
loss to perceive how the company could be held liable for care-
lessness or amneglect of duty. This action proceeds upon the
ground that appellants had omitted some duty imposed by
law. The statute has not imposed such a duty as appellee
claims, and we are aware of no common law duty requiring
them to employ hands to search for such places on their right
of way, and, when found, to cover them. )

The act requiring such bodies to fence their roads, was
adopted for a different purpose. It designed to protect the
traveling community from accidents occasioned by stock get-
ting upon the road, and also to prevent damage to such stock.
They were not required to fence their right of way to prevent
cattle from falling into wells, pits or morasses. Hence the
common law is still in force, so far as it regards losses from
such causes. In the absence of statutory requirement, such’
bodies are only, as & general rule, required to perform the
same acts that are required of citizens ; and we are aware of
no rule of law that requires an individual to cover wells or pits
on his uninclosed lands, or to fence bogs or dangerous quag-
mires, to keep his neighbors’ cattle from getting into them.
‘While, under the laws of this State, cattle may run at large, and
may pass upon the uninclosed lands of others than the owner, it
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has never been held that the owners of suchlands are required
to make them safe for the pasturage of his neighbors’
cattle. If the owner chooses to permit his cattle to stray upon
the lands of others, he assumes therisk of their being injured by
falling into pits, or becoming mired in morasses ; and the same
rule applies to cattle straying upon the right of way of a rail-
road company. In this view of the question, with a modifica-
tion, the seventh in the series of appellants’ instructions
should have been given. From what has been said, it will
be seen that the instruction given for appellee was wrong, and
should not have been given. The judgment of the court
below is reversed and the caunse remanded.
Judgment reversed.
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Wrinrrax H. Warker & Co.

1. Coxrrict oF Laws—jurisdiction in proceedings in rem against boats and vessels.
Contracts with boats and vessels, strictly relating to the purely internal com-
merce of a State, are not subjects of admiralty jurisdiction, but are left to be en-
forced by the State tribunals.

2. If the vessel be a foreign vessel, (and such isits character if it plies between
one State and another State,) contracts made with it are maritime contracts, and
must be enforced in the admiralty ; if she is a domestic vessel, and the contract
made with her in her home port, admiralty has no jurisdiction, and resort must be
. bhad for its enforcement to the State tribunals.

8. SaME—of ithe act of 1857. The act of 1857 of the general assembly of
this State, authorizing proceedings iz rem against boats and vessels, in favor of
certain classes of persons, is not in conflict with the constitution of the United
States, giving to courts of the United States exclusive jurisdietion over mari-
time contracts, but was a legitimate exercise of the legislative power of the State,
on a subject entirely domestic, and in no way affecting the trade or commerce
with other States, or foreign nations.
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